HIFd BT raied, (U1

Office of the Commissioner,

Fa Stead, sfgHqIdl STy

Central GST, Appeal Commissionerate- Ahmedabad

Sregd) Ha, IJToTd AT, SaTars] SEHaTETG 3¢ooty,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

B 079-26305065 SARE 07 - 76305146 s W
% wrgel & ¢ File No : V2(ST)139 /North/Appeals/2018-19 1 Lfﬁ .

arfier amee T : Order-In-Appeal No.. AHM-EXCUS-002-APP-141-18-19
fo<ifep Date : 28-Dec-18 GINI &%+ @ i@ Date of Issue 43////2*/22

HrEwdE Fac

Az eiwy, mga (@rdier) gIRT Uil

Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No 56/Refund/2018 Dated 14-Sep-18 Issued by

Deputy Commissioner , Central GST , Div-IV , Ahmedabad North.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2! One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. meﬁ.mmawwmmmmm(mmmmmmﬁ
e Seg e TR, $Ryy Y €T 39t & Jera Aeca(HET-2) AT 20 18(02¢ $1 e
2y) Rl of.o¢.20ty ST Y faecirr arfrfergar, eey &1 & ¢3 & 3t Yarehy Y ot Ay S 8
aymﬁﬁ*:m@m%q@uﬁamaﬂmarﬁfﬁ%,aaﬁﬁ?wwﬁmmﬁmmmaﬂ
A o &S TIT F AFAF A G

Wmﬁﬁuﬁﬁm%ma“ﬂ‘ﬁmwaﬁ“ﬁﬁmam%
(i) gRT 11 8 & 3iaeta e e
(i) Wetde AT &1 oft TS Tered AR
(i)  Qerde T Prgarad & e 6 & Idid &7 WA
o it qars ag i 5w URT & wrauTe faedy (@ 2) afefa 2014 & En & 9 e
srdfveire wTRETE % wwer R were arslt ud  3rfier &Y ATy el g1

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Alidac Pharmaceuticals Ltd., Plot _
No.1A, Zydus Pharma SEZ, Village Matoda, Sarkhej Bavla Highway, Sanand,
Ahmedabad-382213 (in short ‘appellant’) against Order-in-Original No.56/Refund/2018
dtd. 14.09.2018 (in short ‘impugned order’) passed by the Deputy Commissioner,
Central GST & Central Excise, Division-IV, Ahmedabad North Commissionerate (in

short ‘adjudicating authority’).

2. Briefly stated that adjudicating authority vide impugned order rejected the refund
claim of Rs.31,548/- filed for the month of June-2017, under Notifn. No.12/2013-ST
dated 01.07.2013 for violation of its Condition No. 3(Il)(f).

L8 Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

» The adjudicating authority has failed to appreciate that harmonious interpretation
of Para 3(lll)(e) and (f) meaning thereby that an assessee can put-up a refund
claim any time within one year but not more then one claim per quarter.
Therefore, they have not violated the condition no.3(l11)(f) as first claim was filed
on 20.07.2017 i.e. in the quarter July to Sept-2017 whereas the present claim
was filed on 15.06.2018.

» Present claim is for remaining invoices and in the new quarter.

» The legitimate and valid refund claim filed within prescribed time limit of one year
u/s 11B cannot be rejected on the criteria of one claim for one quarter.

> It is well settled law that grant of refund for services provided to SEZ is a
beneficial legislation and cannot be denied for minor procedural irregularities.

4, Personal hearing in the matter was held on 19.11.2018 and 13.12.2018 however

the appellant vide letter dated 12.12.2018 requested to decide the case on merits.

5. | have carefully gone through the appeal memorandum and evidences available
on records. | find that the limited issue to be decided is whether the adjudicating
authority has rightly rejected the refund claim or otherwise. Accordingly, | proceed to

decide the case on merits.

6. Prima facie, | find that the appellant has filed the refund claim under Notifn.
No0.12/2013-ST dated 01.07.2013. This notifn provides certain conditions and procedure
to be followed for claiming refund of service tax paid on the specified services provided
to SEZ. The adjudicating authority has rejected the subject refund claim for violation of
Condition No.3(lll)(f) which provides that the SEZ Unit or the Developer shall submit
only one claim of refund under the said notification for every quarter beginning from 1%
April. As against this, the appellant has contended that harmonious reading of Condition
no.3(lll)(e) and (f) provides that an assessee can put-up a refund claim any time within
one year but not more then one claim per quarter. Therefore, they have not violated the
condition no.3(l11)(f) as first claim was filed on 20.07.2017 i.e. in the quarter July to Sept-

2017 whereas the present claim was filed on 15.06.2018. In this regard, | find that there
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is no dispute for other conditions of the said notifin. | also find that all the refund claims
are subject to provisions of Section 11B of the Central Excise Act, 1944 which does not
put any restriction on number of claims to be filed within prescribed time limit of one
year. It is also contended by the appellant that present claim is for remaining invoices
for which payment was received in the new quarter whereas the earlier refund claim
‘was filed for the period in which the payment was received in July to Sept-2017 quarter.
| find a force in the plea of the appellant since the substantial benefit accrued cannot
denied merely on procedural lapse as it would result in unduly restricting scope of
beneficial provisions under the said notification. | find that said procedural lapse is
condonable and refund is admissible as held by the Hon'’ble Tribunal, Mumbai in case
of Westen Cans P. Ltd. Vs. CCE, Mumbai-I reported in 2011(270) ELT-101(Tri.Mum.):

“Refund of Cenvat credit - Frequency of claim - Notification No. 5/2006-C.E.
(N.T.) providing that refund claim should not be submitted more than once
in any quarter in a calendar year - Intent of legislature was to avoid
multiplicity of refund claim-daily, weekly or invoice-wise - It does not mean
that assessee has to file refund claim quarterly, and refund could not be
rejected on that ground - Filing of refund once a year would also avoid
multiplicity - Section 11B of Central Excise Act, 1944. [para 8]”

In view of the above discussion and findings, | allow the appeal filed by the appellant

with consequential relief as per law and the impugned order is set-aside.
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The appeal filed by the appellant stands disposed of in above terms.
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Supdt.(Appeals)

Central GST, Ahmedabad.
BY SPEED POST TO:

M/s. Alidac Pharmaceuticals Ltd.,
Plot No.1A, Zydus Pharma SEZ,
Village Matoda, Sarkhej Bavla Highway,
Sanand, Ahmedabad-382213.
Copy to:-
(1)  The Chief Commissioner, CGST, Ahmedabad Zone.
(2)  The Commissioner, CGST, Ahmedabad North (RRA Section).
(3)  The Deputy Commissioner, CGST, Division-IV, Ahmedabad North.
(4)  The Asstt. Commr(System), CGST , Ahmedabad North.
(for uploading OIA on website)
(5) Guard file
(6) P.A.file.




